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Deci sion on appeal under 35 U.S.C. § 134

Applicants appeal a decision of the Prinmary Exam ner
rejecting clains 1-18, all the clainms in the application. W

have jurisdiction under 35 U S.C. § 134.

! Application for patent filed Septenber 7, 1993. According to
applicants, the application is a continuation-in-part of Application
07/ 800, 788, filed Novenmber 27, 1991 now abandoned. The real party in interest
is the Ashland G| Corporation.
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The exam ner cited the followi ng references in the
rejection

of the clains:

Harte et al. 3,792,272 February 12,
1974

(Harte)

Dawes 4,612, 291 Sept enber 16, 1986
[ nman, Jr. et al. 4,733, 965 March 29, 1988
(1 nman)

Maggar d 4,963, 745 Cct ober 16,
1990

(Maggard * 745)

Maggar d WO 91/ 15762 Cctober 17, 1991
(Maggard WO 762)

Maggard et al. 5, 145, 785 Sept enber 8, 1992
(Maggard ‘ 785)

Howard Mark et al., Advances in near Infrared Analyzer
Technol ogy, Chem cal Processing, February 1991, pp. 54-58.
( Mar k)

The exam ner entered the follow ng rejections:

Clainms 1-8 and 16-18 have been rejected as unpatentabl e
under 35 U . S.C. 8§ 103 over either Maggard WO 762 or Maggard
“785 in conbination with I nman.

Clainms 9-15 have been rejected as unpatentabl e under 35
US C 8 103 over either Maggard WO 762 or Maggard ‘785 in
conbi nation with I nman and Dawes.
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Clains 1-5, 7-8 and 16-18 have been rejected as
unpat ent abl e under 35 U. S.C. 8§ 103 over the conbination of
Harte and | nman.

Clainms 1-8 and 16-18 have been rejected as unpatentabl e
under 35 U.S.C. § 103 over Maggard ‘745 in conbination with
| nman and MarKk.

Cl ains 9-15 have been rejected as unpatentabl e under 35
U S.C. 8§ 103 over Maggard ‘745 in conbination with I nman, Mrk
and Dawes.

The cl ai ned i nvention

The clained invention is drawn to a systemfor the
determi nation of properties of Iiquid hydrocarbon m xtures by
spectral absorption. The clainmed invention also conprises a
prototype injection neans which injects protofuel in to the
spectral sanpling system The protofuel, which conprises a
plurality of standardized hydrocarbons, is use to calibrate
the spectral system (Specification page 6, lines 4-13). The
use of at least two protofuels for systemcalibration allows
for their sequential injection. This provides system
calibration by nmeasuring the property, e.g. octane, at
mul tiple points. Figure 7, is said to exhibit the advantages

of at least two point calibration over single point
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calibration for the octane property. (Specification page 9,
lines 17-27).

Representative clains 1, 8, 9 and 11 are reproduced

bel ow:

1. A systemfor the determ nation of at |east one
property of |iquid hydrocarbon m xtures by spectra
absor ption conprising in conbination:

A. a multivariate spectrophotoneter operably
connected to nmeasure said property;

B. at least two sources of reference liquid
hydr ocar bons having di fferent known val ues of
said property, said sources conmunicating wth;

C. prototype injection neans for automatically
sequentially injecting a plurality of said
reference liquid hydrocarbon m xtures into said
mul tivari ate spectrophotoneter for calibration
of said systemover a range of said property.
8. A system according to claim1l wherein the systemis
substantially enclosed in hernetic cabinets having
cabi net purgi ng neans and sai d spectrophot oneter
conprises a near infrared spectrophotoneter
9. A system according to claim1l additionally
conprising in conbination the followi ng elenents in
fluid conmuni cation
A. Sanmpl e supply neans (20); upstream of the
foll ow ng which are connected in series

B. Sanple filter neans (70); and

C. Sanpl e tenperature controller neans (96); and

D. Degassi ng neans (110); all upstream of

E. Anal ysi s probe hol der neans (130); connected
upst r eam of

F. Sanpl e return neans (150).

11. In a systemfor the anal ysis of m xtures of

hydr ocar bons by near infrared absorption, the
I nprovenent conprising in conbination providing the
followi ng elenents in fluid conmunication
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sanpl e supply neans; upstream of

sanpl e tenperature controll er neans; and

degassi ng neans; both upstream of

anal ysi s probe hol der neans containing a fiber

opti c probe adapted for post dispersive

transfl ectance neasurenent and operably
connected to an infrared spectrophotoneter;

E. prototype injection neans for automatically
periodically injecting one of at |east two
hydr ocarbon m xtures of predeterm ned property
into said systemto provide a reference for
calibration of said system over a range;

F. a plurality of sources of said hydrocarbon

m xtures of different predeterm ned property

operably connected to feed said prototype

i nj ection neans.

OOm>

Rej ections under 35 U . S.C. § 103

The Prior Art

The Maggard ‘ 785 patent

Maggard di scl oses a process for the determ nation of
aromatic constituents in hydrocarbons by near infrared
spectroscopy. (Colum 1, lines 17-19). Aromatic and
nonaromati c calibration standards are said to be derived from
a hydrocarbon whi ch has been subject to high perfornance
l'iquid chromat ography. (Colum 2, lines 52-57). The
concentration of aromatics in the sanple is then determ ned by
measuri ng the absorbance of each of the two portions at the
frequency being used. (Columm 2, lines 57-64). The

absor bance readi ng are subsequently used to derive the
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calibration equation and its constants (Colum 3, |ines 26-
30). After the system has been calibrated, the absorbance of
unknown sanples are taken to determ ne the concentration of
aromati ¢ and nonaromati c conponents. (Colum 3, |ines 31-35).
The reference does not describe the automatic injecting of the
cal i bration standards.

The Maggard PCT application WO ‘' 762

Maggard descri bes a process for the determ nation of
Pl ANO aromatics (paraffins, aromatics, isoparafins, naphthenes
and ol efins) and al pha ol efins constituents in conpl ex
m xtures, such as gasoline, by near infrared spectroscopy.
(Page 4, lines 5-9 and 21-24). Instrunent calibration is said
to be acconplished by perform ng anal ysis on known sanples to
determ ne the wei ghting constants or equivalents. For
exanpl e, octane neasurenent is said to be obtained by
det erm ni ng absor bance for known sanpl es at wavel engths within
each of the specific bands for each of the PIANO conponents.
(Page 7, lines 18 to page 8, line 12). The absorbance
nmeasured i s subject to analysis for the determ nation of
wei ghting constants. The process is subsequently repeated for
unknown sanples. (Page 8, line 13-16). Exanples 1, 3 and 4
descri be the use of calibration sets which conprise 50
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sanples. (Page 11, lines 10-14, page 14, |ast paragraph, and
page 15, |ast paragraph). The reference does not describe the
automatic injecting of the calibration standards.

The | nnman pat ent

Di scl oses the autonmated spectrophotonetric anal ysis of
multiple fluid sanples by conparing the spectral
characteristics of known standard fluid sanples with unknown
fluid sanples. (Colum 1, |ines 16-21 and 56-64).

Particularly, the Inman describes an automatic fluid injection
device in conbination with a spectrophotoneter. (Colum 2,
lines 5-8). According to the reference, the system

coordi nates the sequence and entry of desired paraneter val ues
for controlling the operation of spectrophotoneters. This

i ncludes the injecting, scanning and the data processing

anal ysis of bl ank sanple (unknown) solutions. (Colum 2, I|ines
47-53). Colum 4, lines 28-49, describes the use of standard
fluids in the automated system

The Harte patent

Harte di scl oses a systemfor detecting the quantitative
anmount of a carbon hydrogen conpounds contained i n gaseous
m xtures. (Columm 3, lines 58-61). The disclosed invention is
an infrared anal yzer which can be adapted to neasure the
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presences of particul ar substances such as ketones and

net hane. (Columm 4, lines 26-33). Harte discloses that the
al cohol, ketone and al dehyde content of |iquid sanples can be
det ermi ned however, the sanples nust be totally vapori zed.
(Colum 12, lines 21-25). The reference does not describe an
aut omat ed system for injecting sanples or the use of nultiple
cal i bration standards.

The Maggard ‘ 745 patent

Di scl oses a device and process for the use of near
i nfrared absorbance of the nethylene band to neasure octane by
near infrared spectroscopy. (Colum 1, lines 33-37). The
ref erence does not describe an autonmated system for injecting
sanples or the use of multiple calibration standards.

The Dawes pat ent

The invention relates to a nethod and apparat us
devel oped for use in automated chem stry anal ysis systens.
(Colum 3, lines 36-38). Dawes describes the degassing |liquid
sanples prior to chemcal analysis. (Colum 2, lines 37-40).
The reference does not describe the use of nultiple
cal i bration standards.

The Mark article
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Rel i ed upon to teach that NIR anal yzers require periodic
calibration by the introduction and anal ysis of verification
sanpl es (paragraph bridging pages 57-58). The reference does
not describe the use of multiple calibration standards.

Di scussi on

In presenting the appeal, applicants have separately
addressed each rejection, but has not separately asserted the
patentability of the clainms within each group for each of the
rejections. The clainms stand or fall together for the
rej ections where the applicants have not separately argued

their patentability. 37 CFR 8§ 1.192(c)(5); In re Goodman, 11

F.3d 1046, 1053, 29 USPQ2d 2010, 2013 (Fed. Gr. 1993); 1Inre

King, 801 F.2d 1324, 1325, 231 USPQ 136, 137 (Fed. G r. 1986); _

In re Sernakar, 702 F.2d 989, 991, 217 USPQ 1, 3 (Fed. Cir
1983); In re Kaslow, 707 F.2d 1366, 1376, 217 USPQ 1089,

1096 (Fed. Cir. 1983); 1In re Al brecht, 579 F.2d 92, 93-94,

198 USPQ 208, 209 (CCPA 1978). \Where an applicant does not
“poi nt out what relevance the additional limtations have to
the patentability of the narrower clains,” the clains wll
stand or fall together even if applicants assert that the

clainms do not stand or fall together. 1n re Herbert, 461 F.2d

1390, 1391, 174 USPQ 259, 260 (CCPA 1972).
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The Federal Circuit has delineated the standard for

establishing a prima facie case under 8 103 based on a

conbi nati on of references:

Where clai med subject matter has been rejected
as obvious in view of a conmbination of prior art
references, a proper analysis under § 103
requires, inter alia, consideration of two
factors: (1) whether the prior art woul d have
suggested to those of ordinary skill in the art
that they should nake the clained conposition or
device, or carry out the clainmed process; and
(2) whether the prior art would al so have
reveal ed that in so naking or carrying out,
those of ordinary skill would have a reasonabl e
expectation of success. See In re Dow Chenica
Co., 837 F.2d 469, 473, 5 USP@d 1529, 1531
(Fed. Cir. 1988). Both the suggestion and the
reasonabl e expectation of success nust be
founded in the prior art, not in the applicant's
di scl osure. 1d.

In re Vaeck, 947 F.2d 488, 493, 20 USPR@d 1438, 1442 (Fed.

Gr. 1991).

Rej ections over the Maggard' 785 reference

Clainms 1-18 have been rejected as unpatentabl e under 35
U S.C 8§ 103 over conbination of Maggard ‘785, |nman and
Dawes. The exaniner’s position may be understood fromthe
foll owm ng excerpt fromthe Exam ner’s Answer:

Maggard et al (‘785) disclose a systemfor near IR

anal ysi s of hydrocarbons which conprise a

conventional near infrared spectroneter (see columm
4, lines 55-60) and further teaches the introduction
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to the system of calibrant standards of known
conposition (see colum 3, lines 20-35). Therefore,
the presence in the analysis system of Maggard of a
cali brant introduction neans woul d have been
I nherent as required for the disclosed nethod of use
or, in any event, obvious to one of ordinary skill
in order to enable the desired introduction for
anal ysis of calibration standards. It is noted that
any such calibrant introduction neans woul d have
been fully capable of introducing a plurality of
equi li bration standards in succession as well as
i ntroducing a m xture of hydrocarbons.

Maggard (°785) is [are] silent as to the
i njection of calibration standards being automatic
and peri odic.

However it is well known and conventional to
periodically calibrate neasuring instrunents in
order to ensure accurate results over tine (see

Inman, Jr. et al. at colum 2, lines 15-19 and 46-
52). Therefore, it would have been obvious to one
of ordinary skill in the art to performthe

di scl osed cal i bration periodically as needed.
Exam ner’s Answer, page 6, line 19 to page 7, |line 16.
Applicants argue that the exam ner has not established a
prim facie case of obviousness.? Particularly, applicants
argue that none of the cited references suggest the periodic

and automatic sanpling fromtwo or nore hydrocarbon bl ends of

2 Applicants have failed to specifically point out the
deficiency in the rejection of clains 1-8 and 16-18 under 35
U S.C. 8§ 103 over the Maggard ‘785 reference. It is noted
that applicants reply brief asserts that the reference does
not render obvious the present invention's plurality of
ref erence sanples sequentially injected to calibrate over a
range. Further, applicants assert the addition of the Inman
ref erence does not cure deficiency of Maggard ‘ 785. (Reply
Brief, page 7, lines 1-11).
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di fferent known conposition, and the reporting of these
calibration readi ngs interspersed anong the actua
measurenents taken by the analysis. (Brief page 18, lines 7-
10) .

When addressing the rejection of the clains over the
Maggard ‘ 785 reference, applicants presented a separate
argunent for claim8. Thus, we will separately address this
claim dCains 1-7 and 9-18, will stand or fall with the
patentability of claim1. 37 CFR 8§ 1.192(c)(7).

Clainms 1-18 have been rejected as unpatentabl e under 35
U S.C 8§ 103 over conbination of Maggard ‘785, |Inman and
Dawes. W affirm

Maggard ‘ 785 di scl oses the use of spectral absorption to
determine the aromatic content in |iquid hydrocarbons
m xtures. (Colum 2, lines 34-50). Two reference sanpl es,
one aromati c and another non-aromatic, are used for
calibration of the spectrophotoneter. (Colum 2, |ines 54-
64). Maggard ‘785 differs fromclaiml in that the systemis
not di sclosed as automatic. |nman di scl oses an automatic
fluid injection device is capable of coordinating the sequence
and entry of desired paraneter values for controlling the

operation of spectrophotoneters. (Colum 2, lines 47-53).
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Spectrophotonetric anal ysis of |arge nunber of sanples is
performed nore efficiently by the use of the automated fluid
i njection device. (Colum 1, lines 57-63). It would have been
obvious to one of ordinary skill in the art who perforns
spectrophotonetric analysis on a |l arge nunber of sanples to
i ncorporate an automatic injection device in the process of
Maggard ‘785 in order to obtain an efficient operation. The
nmeasurenent for aromatic content performed in Maggard ‘785 on
the two reference sanples would provide calibration of the
spectrophot oneter “over a range” as required by claim1l.
Applicants argue that the vibrating el enent of Dawes,
used to degas a stationary liquid which is open to the
at nosphere, would be useless to replace the debubbler recited
inclaim8. (Brief, paragraph bridging pages 18-19). First,
we note claim8 does not recite a “debubbler”. To the extent
that applicants assert that Dawes does not suggest the
desirability of degassing a liquid prior to spectrophotonetric
anal ysis, we do not agree. Dawes discloses that the degassing
of liquids is desirable prior to chem cal analysis. (Colum
2, lines 33-40). The appearance of bubbles in sanples
subj ected to spectrophotonetric analysis could effect the IR

readi ng produced. Thus, one of ordinary skill in the art
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woul d be notivated to renove bubbles from sanples prior to
spectrophotonetric anal ysis.

Applicants argunents regarding the rejection over the
conbi nati on of Maggard ‘785, Mark and Dawes, appearing on page
19 of the brief, wll not be addressed because this rejection
has not been presented for our review

Applicants filed a reply brief to address the addition
of the Inman reference in the statenent of the 35 U S.C. § 103
rejections. Except for claim8, applicants’ brief did not
previ ously address the separate patentability of clains 1-7
and 9-18 over the Maggard ‘785 reference. Thus, regarding the
Maggard ‘785 rejections, we will only address argunents
concerning the patentability of clains 1 and 8.

Applicants assert the Inman reference seeks to solve a
different problemfromthe preferred on-line (real tine)
systens to which the present invention is nost preferred.
Further, none of the cited references suggest using a
plurality of different sanples sequentially injected to
calibrate the instrunent over the range. (Reply Brief, page
5. First claimlis not limted to the scope of applicants
preferred enbodi nents. Second, Maggard ‘785 di scl oses the use
of two reference sanples to calibrate the spectrophotoneter
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The use of two reference standards for calibration of the
spectrophot oneter woul d neet the “calibrate over a range”
limtation of claiml. As stated above, one of ordinary skill
in the art would have been notivated to add the automated

i njection device to the spectrophotonetric anal ysis system of
Maggard ‘785 in order to obtain a nore efficient system

Rej ecti ons over the Maggard WO 762 reference

Clains 1-18 have been rejected as unpatentabl e under 35
U S C 8 103 over conbination of Maggard WO 762, |nman and
Dawes. Applicants argue that the exam ner has not
established a prima facie case of obviousness. Applicants
position nmay be understood fromthe foll owi ng excerpt fromthe
Brief and Reply Brief:

The final rejection does not cite any patent which

shows any automatic calibration of any instrunent,

much |l ess the inventors’ automatic calibration with

several fuels to cover a range of values for the

property, e.g. octane, being neasured. Autonatic

none of the cited references suggest the periodic

and automatic sanpling fromone or nore hydrocarbon

bl ends of different known conposition, and the

reporting of these calibration readings interspersed

anong the actual neasurenents taken by the anal ysis.

(Brief page 18, lines 7-10).
(Brief, page 16, line 4-7).

When addressing the rejection of the clains 1-8 and 16-18

over the Maggard WO 762 reference, applicants have not
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presented separate argunents for clainms 2-8 and 16-18. Thus,
clainms 2-8 and 16-18, all of which depend fromclaiml1, wll
stand or fall with the patentability of claim1.
37 CFR § 1.192(c) (7).

W affirmthe rejection of clains 1-8 and 16-18 for
reasons presented bel ow.

Maggard WO 762 describes a process for the determ nation
of PI ANO aromatics (paraffins, aromatics, isoparafins,
napht henes and ol efins) and al pha ol efins constituents in
conmpl ex m xtures, such as gasoline, by near infrared
spectroscopy. (Page 4, lines 5-9 and 21-24). Instrunent
calibration is said to be acconplished by perform ng anal ysis
on known sanples to determ ne the wei ghting constants or
equi val ents. For exanple, octane neasurenent is said to be
obt ai ned by determ ning absorbance for known sanpl es at
wavel engt hs within each of the specific bands for each of the
Pl ANO conponents. (Page 7, lines 18 to page 8, line 12). The
absor bance neasured is subject to analysis for the
determ nation of weighting constants. The process is
subsequent|ly repeated for unknown sanples. (Page 8, line 13-
16). Exanples 1, 3 and 4 describe the use of calibration sets
whi ch conprise 50 sanples. (Page 11, lines 10-14, page 14,
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| ast paragraph, and page 15, |ast paragraph). Maggard WO 762
does not describe the automatic injecting of the calibration
standards. I nman di scloses an automatic fluid injection
device is capabl e of coordinating the sequence and entry of
desi red paraneter values for controlling the operation of
spectrophotoneters. (Colum 2, lines 47-53).
Spectrophotonetric anal ysis of |arge nunber of sanples is
performed nore efficiently by the use of the automated fluid
i njection device. (Colum 1, lines 57-63). It would have been
obvious to one of ordinary skill in the art who perforns
spectrophotonetric analysis on a | arge nunber of sanples to
i ncorporate an automatic injection device in the process of
Maggard WO 762 in order to obtain an efficient operation. The
nmeasur enent for Pl ANO content perforned in Maggard WO 762 on
the multiple reference sanples, shown in the exanples, would
provi de calibration of the spectrophotoneter “over a range” as
required by claiml.

Applicants al so argue the conbination of features
contained in clainms 9, 10 and 11 provide a | ess obvious

conmbi nation. (Brief, page 16, line 15 to page 17, line 7).
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Clains 9-15 were rejected under 35 U S.C. 8 103 over the
conmbi nati on of Maggard WO 762, | nman and Dawes references. W
reverse.

Claim9 requires a sanple supply nmeans upstreamfrom a
sanple filter neans, sanple tenperature controller neans and
degassi ng neans all upstream fromthe anal ysis probe hol der
means and sanple return neans. Caim1ll requires a sanple
supply means upstream from a sanple tenperature controller
neans and degassi ng neans both upstream fromthe anal ysis
probe hol der neans and the prototype injection neans. The
exam ner states it is notoriously well known in the art to
precondition liquid sanples prior to analysis in order to
renove any potentially interfering substances such as solids
or entrained gas bubbles. Therefore, it would have been
obvious to one of ordinary skill in the art to provide
conventional devices known for acconplishing such sanple
conditioning. (Examner’s answer, page 9). W agree with the
exam ner that preconditioning of sanples prior to analysis is
desi rabl e however, this does not address the organization and
conbi nation of conponents required by clains 9 and 11. The
precondi tioni ng of sanples does not necessarily require the

speci fic conbination of conponents contained in clains 9 and
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11. The exam ner has not directed us to evidence which woul d
render the subject matter of clains 9 and 11 prima facie
obvi ous.

Rej ecti ons over the Maggard' 745 reference

Clainms 1-8 and 16-18 have been rejected as unpatentabl e
under 35 U. S.C. 8§ 103 over Maggard ‘745 in conbination with
I nman and Mark. Cains 9-15 have been rejected as
unpat ent abl e under 35 U. S.C. 8§ 103 over Maggard ‘745 in
conbi nation with I nman, Mark and Dawes. For the reasons
stated bel ow we reverse.

Maggard ‘ 745 di scl oses a device and process for the use
of near infrared absorbance of the methyl ene band to neasure
octane by near infrared spectroscopy. (Colum 1, lines 33-
37). The reference differs fromclains 1 and 11 in that it
does not describe the use of nmultiple calibration standards or
an autonmated systemfor injecting sanples. To overcone the
deficiencies of Maggard ‘745, the exam ner relies on the Mark
and I nman references. Mark teaches NIR anal yzers require
periodic calibration by the introduction and anal ysis of
verification sanples (paragraph bridgi ng pages 57-58).
However, Mark does not describe the use of multiple

calibration standards. | nman descri bes an automatic fluid
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i njection device in conbination with a spectrophotoneter. The
systemis said to be capable of coordinating the sequence and
entry of desired paranmeter values for controlling the
operation of spectrophotoneters. (Colum 2, |ines 47-53).

| nman descri bes the use of standard fluids in the autonated
system however, there is no express disclosure of the use of
mul tiple calibration standard solutions. (See colum 4, |ines
28-49). The exam ner has not directed us to notivation for
adapting the invention of Maggard ‘745 to incorporate nmultiple
standard sanples for calibration of the spectrophotoneter.

The addition of the teachings of the Inman and Mark references
does not renmedy the deficiencies of the Maggard ‘745

ref erence.

Rej ecti ons over the Harte reference

Clains 1-5, 7-8 and 16-18 have been rejected as
unpat ent abl e under 35 U. S.C. 8§ 103 over the conbination of
Harte and I nman. For the reasons stated bel ow we reverse.

The exam ner asserts that Harte di scl oses the use of
multiple liquid calibration standards. The exam ner’s
position can be understood fromthe foll owi ng excerpt fromthe

Exam ner’ s Answer:

20



Appeal No. 1996-1813
Application No. 08/117,453

Harte et al. teach the injection of a plurality of

breat h al cohol calibration standards having

different concentrati ons wherein the calibration

standards are generated fromliquid solutions (see

colum 12, lines 8-17). It would have been obvi ous

to one of ordinary skill in the art to anal ogously

provide a plurality of liquid hydrocarbon

calibration standards in order to enable the sane

calibration capability with respect to the discl osed

measur enent of hydrocarbons (Colum 12, |ines 31-

34).

Exam ner’s Answer, paragraph bridging pages 4 and 5.

We do not agree with the exam ner’s position. First, the
portion of Harte relied upon by the exam ner refers to
determining if the Lanbert-Beer Law applies to al cohol vapors
over the range of 0.005%to 0.5% (Harte, columm 12, |ines
12-14). This disclosure does not suggest that calibration of
t he spectrophotoneter requires the use of at least two liquid
hydr ocarbon reference standards. Second, the Harte invention
i nvol ves the anal ysis of gaseous vapors. (See Harte, colum
12 lines 29-35). The present invention is directed to the on
stream anal ysis of liquid formul ations, e.g. gasoline, where
the liquid formulation is tested to determn ne vari ous
properties such as the octane content. According to the
appl i cants, the advantages of nultiple point calibration
allows for certainty that the spectrophotoneter is correctly

calibrated. (Appeal Brief, page 3, lines 6-17). The exam ner
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has not directed us to notivation for adapting the gaseous
anal ysis systemof Harte to incorporate nultiple liquid
standard sanples for calibration of the spectrophotoneter.
The addition of the teachings of the Inman and Mark references
does not renedy the deficiencies of the Harte reference.

Sunmmar y

The rejection of clainms 1-18 under 35 U . S.C. §8 103 over
t he conbi nati on of Maggard ‘785 Inman and Dawes. W affirm

The rejection of clains 1-8 and 16-18 under 35 U S.C. 8§
103 over the conbination of Maggard WO 762 and I nman. W
affirm

The rejection of clains 9-15 under 35 U.S.C. § 103 over
t he conbi nati on of Maggard WO 762 and | nman and Dawes. W
reverse.

The rejection of clains 1-5, 7-8 and 16-18 under 35
U S.C 8§ 103 over the conbination of Harte and I nman. W
reverse.

The rejection of clains 1-8 and 16-18 under 35 U. S.C. §
103 over the conbination of Maggard ‘745, |Inman and MarKk.

W reverse.
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The rejection of clains 9-15 have been rejected as
unpat ent abl e under 35 U. S.C. 8§ 103 over the conbination of
Maggard ‘745 I nman, Mark and Dawes. W reverse.

No tinme period for taking any subsequent action in
connection with this appeal nay be extended under 37 CFR
§ 1.136(a).

AFFI RMED

CHUNG K. PAK
Adm ni strative Patent Judge

BOARD OF
TERRY J. OVENS PATENT
Admi ni strative Patent Judge APPEALS AND
| NTERFERENCE
S

JEFFREY T. SM TH
Adm ni strative Patent Judge
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Ri chard D. Stone

Intellectual Property Law
Mar at hon Ashl and Petrol eum LLC
539 South Main Street

Fi ndl ay, OH 45840
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